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 COMPLAINT - 1 
 
 

William J. Macke & Associates 
4411 NE Tillamook St. 
Portland, OR 97213 
Tele (503) 282-0863 
Fax (503) 886-8918 
 

Submitted by Attorney for Plaintiffs:   
William J. Macke 
William J. Macke & Associates 
4411 NE Tillamook St. 
Portland, OR 97213 
Tel: 503-282-0863 
Fax: 503-886-8918 
william.j.macke@gmail.com 

 
 
 
 

 
 
 
 
 
 

 
IN THE UNITED STATES DISTRICT COURT  

DISTRICT OF OREGON 

PORTLAND DIVISION 

 
 
 
DAVID BARRETT, individually, 
 Plaintiff(s), 
 
 vs. 
 
KAISER FOUNDATION HEALTH PLAN OF 
THE NORTHWEST dba KAISER 
PERMANENTE, 
                              Defendant(s).  

 
 

Case No. 
 
COMPLAINT 

 
JURY TRIAL REQUESTED 
 

 

INTRODUCTION 

1. 

 Plaintiff, DAVID BARRETT alleges race discrimination, retaliation for complaining of 

race discrimination, and violation of state and federal family leave laws against his former 
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 COMPLAINT - 2 
 
 

William J. Macke & Associates 
4411 NE Tillamook St. 
Portland, OR 97213 
Tele (503) 282-0863 
Fax (503) 886-8918 
 

employer KAISER FOUNDATION HEALTH PLAN OF THE NORTHWEST dba KAISER 

PERMANENTE (hereinafter “Kaiser”). 

JURISDICTION AND VENUE 

2. 

 Jurisdiction is proper in the United States District Court District of Oregon because 

plaintiff is bringing claims pursuant to Title VII of the Civil Rights Act of 1964.  Venue in the 

Portland Division is proper because the events giving rise to this action occurred in Multnomah 

County and the parties and witnesses are located in Multnomah County. 

PARTIES 

3. 

 Plaintiff is a resident of Multnomah County, Oregon.   

4. 

 Defendant is an Oregon nonprofit corporation with its principal place of business in 

Oakland, California. 

GENERAL ALLEGATIONS 

5. 

Mr. Barrett began working for Kaiser as a courier in June 1989. 

6. 

 In May 2011, as part of his role as shop steward, Mr. Barrett assisted another employee, 

Duane Johnson, in filing a grievance over discipline issued by Kaiser, alleging, among other 

things that the employee had been treated differently because of the employee’s race. 
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 COMPLAINT - 3 
 
 

William J. Macke & Associates 
4411 NE Tillamook St. 
Portland, OR 97213 
Tele (503) 282-0863 
Fax (503) 886-8918 
 

7. 

On November 1, 2012, an Oregon Health Science University (hereinafter “OHSU”) 

employee complained to Kaiser that Mr. Barrett had acted unprofessionally during a specimen 

pick-up at an OHSU lab. 

8. 

 Mr. Barrett denied the allegations during a December 3, 2012, meeting between Mr. 

Barrett and his supervisor Thomas Lear and human resources officer Nate Taylor. 

9. 

 In a December 3, 2012 email, Mr. Barrett explained to Mr. Taylor and Mr. Lear that he 

was doing the splits as a stretching exercise for a previous back injury. 

10. 

 On January 23, 2013, Kaiser disciplined Mr. Barrett with a level four corrective action 

form for “Comments and/or actions that were inappropriate towards another party creating a 

hostile environment.” 

11. 

 Later on January 23, 2013, Mr. Barrett met with Kaiser attorneys who questioned Mr. 

Barrett as to whether he believed that Duane Johnson had been treated differently because of his 

race on Mr. Barrett expressed his belief that Kaiser had treated Mr. Johnson differently. 

12. 

 On January 31, 2013, Kaiser disciplined Mr. Barrett with a level four corrective action 

form for generalized performance concerns and placed Mr. Barrett on last chance status. 

/// 
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Portland, OR 97213 
Tele (503) 282-0863 
Fax (503) 886-8918 
 

13. 

 On May 20, 2013, Kaiser reviewed the January 31, 2014 corrective action form and 

continued Mr. Barrett with a level four corrective action form for generalized performance 

concerns and placed Mr. Barrett on last chance status. 

14. 

 Mr. Barrett took a medical leave of absence from August 16, 2013 to September 10, 2013 

for stress related to his employment and back pain related to his previous back injury. 

15. 

 On September 19, 2013, Mr. Lear and Mr. Taylor placed Mr. Barrett on administrative 

leave for alleged violations of his last chance agreement. 

16. 

 On September 22, 2013, Mr. Barrett went on medical leave for his prior back injury, to 

include surgery and last until January 14, 2014. 

17. 

 On November 23, 2013, Kaiser informed Mr. Barrett that his 90 days of leave with job 

protection had expired and they could post and fill his job. 

18. 

 On December 13, 2013, Mr. Barrett met with Mr. Lear and Mr. Taylor and signed a 

resignation agreement. 

19. 

 On December 18, 2013, Mr. Barrett rescinded the separation agreement and Kaiser 

changed Mr. Barrett’s employment status to terminated. 
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Fax (503) 886-8918 
 

20. 

 On January 3, 2014, Mr. Barrett’s doctor released him to return to work. 

FIRST CLAIM FOR RELIEF – Title VII Race Discrimination  

21. 

 Kaiser, through its supervisors and managers, treated Mr. Barrett differently in the terms 

and conditions of his employment, as alleged above, because of his race—African American. 

22. 

 Kaiser treated similarly situated non-African American employees more favorably than 

Mr. Barrett under similar, or more egregious circumstances, resulting in lesser discipline and 

continued employment for those employees. 

23. 

 As further evidence of Kaiser’s discriminatory animus, Mr. Lear referred to Duane 

Johnson, another African American former Kaiser employee, as “boy”, even though Mr. Johnson 

was much older than Mr. Taylor and Mr. Barrett facilitated a discussion over Mr. Lear’s 

disrespectful behavior toward Mr. Johnson, in Mr. Barrett’s role as shop steward. 

24. 

 Kaiser’s race discrimination caused Mr. Barrett economic damages in the form of lost 

wages, lost benefits and lost earning capacity. 

25. 

 Kaiser’s race discrimination caused Mr. Barrett non-economic damages in the form of 

emotional distress, anxiety, loss of sleep and depression. 

/// 
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Portland, OR 97213 
Tele (503) 282-0863 
Fax (503) 886-8918 
 

SECOND CLAIM FOR RELIEF – State Disability Discrimination  

ORS 659A.112 

26. 

Kaiser discriminated against Mr. Barrett on the basis of a disability by disciplining him 

for stretching during downtime as described above and failed to engage in the interactive 

process. 

27. 

 Kaiser discharged Mr. Barrett from employment while he was on leave related to a 

disabling condition without engaging in the interactive process, as described above. 

28. 

 Kaiser’s disability discrimination caused Mr. Barrett emotional distress in the form of 

emotional distress, anxiety, loss of sleep and depression. 

29. 

 Kaiser’s disability discrimination caused Mr. Barrett economic damages in the form of 

lost wages, lost benefits and lost earning capacity. 

30. 

 Kaiser knowingly violated state laws prohibiting disability discrimination and plaintiff 

reserves the right to amend his complaint to seek punitive damages in the amount of $1,000,000. 

THIRD CLAIM FOR RELIEF – Age Discrimination (ADEA) 

31. 

 Kaiser discriminated against Mr. Barrett on the basis of his age, treating him differently 

in the terms and conditions of his employment as opposed to younger employees. 
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Fax (503) 886-8918 
 

32. 

 Kaiser discriminated against Mr. Barrett, who is 60, and other older employees including 

Gene Butolph, claiming that they were not following their assigned routes and otherwise holding 

them to a level that did not apply to younger workers.   

33. 

 Kaiser’s age discrimination caused Mr. Barrett emotional distress in the form of 

emotional distress, anxiety, loss of sleep and depression. 

34. 

 Kaiser’s age discrimination caused Mr. Barrett economic damages in the form of lost 

wages, lost benefits and lost earning capacity. 

 

TOTAL DAMAGES CLAIMED 

35. 

 Mr. Barrett claims the following damages for all claims: 

a. $250,000 in economic damages; 

b. $100,000 in non-economic damages; 

c. Prejudgment interest; and 

d. Attorney fees and costs in an amount to be determined by the court. 

DEMAND FOR A JURY TRIAL 

36. 

 Plaintiffs demand a jury trial. 

/// 
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Portland, OR 97213 
Tele (503) 282-0863 
Fax (503) 886-8918 
 

PRAYER FOR RELIEF 

 WHEREFORE, plaintiffs pray for relief as follows: 

1. On all claims: 

a. For economic and noneconomic damages in the amount of $350,000; 

b. For prejudgment interest. 

2. On all claims, an award of costs and reasonable attorney fees. 

3. On all claims, any other relief the courts deems just and equitable to the full 

extent permitted under controlling law; and  

4. For any damages not timely paid, an award of post-judgment interest at the 

applicable statutory rate. 

Dated: 12/17/2014 

     WILLIAM J. MACKE & ASSOCIATES 

       
/s William J. Macke                                 _ 

      William J. Macke, OSB #091793 
      william.j.macke@gmail.com 
      Cristen Campbell, OSB #120753  
      cristen.n.campbell@gmail.com 
       Of Attorneys for Plaintiffs
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