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JAMES A. MCCOY s s
20917 LUCAS STREET, CONDO: A LR LM
HAYWARD, CALIFORNIA 94517 SRR H NACH
(510) 290-9567 P
oL
PLAINTIFF IN PROPRIA PERSONA (PRO PER/SE) ®

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF CONTRA COSTA
UNLIMITED JURISDICTION

JAMES A. MCCOY Case No. c 1 4 i 0 0 2 8 7

Plaintiff,

COMPLAINT FOR DAMAGES FOR:
V.

MEDICAL MALPRACTICE;
KAISER PERMANENTE WALNUT “WHLFUL MISCONDUCT;
CREBX MEDICAL CEVTER NG: < \EGLIGENCE
CHARLES WALTER BOUCH, MD; Aol LR et
CHRISTOPHER JOHN FORREST, .~ CONSTRUCTIVE FRAUD;
LYNNETTE ANNE WULLEMAIN)’ FRAUD - FALSE PROMISE.

NURSE PRACTITIONER; ANDDOES 1
THROUGH 100, INCLUSIVE,
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DEMAND FOR JURY TRIAL

COMPLAINT FOR DAMAGES
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Plaintiff, James McCoy (“McCoy”), complains against defendants, and each of

them, demands a trial by jury of all issues, and for causes of action alleges as

follows:
PARTIES

Plaintiff James A. McCoy ("PLAINTIFF") is a natural person resident of the State

of California and at all times herein mentioned was a patientiinder the care of

all the named Defendants herein.

2. Defendant Kaiser Permanente Walnut Creek/Medical Center, Inc. is a
corporation or business entity of unknown form, doing business in the County of
Contra Costa, California, at 1425 South Maih Street, Walnut Creek, California

94596, which is the location wherein the i.njuries, and damages occurred.

3. Defendant DAVID SAM GEE’is an individual who upon information and

belief is licensed as a physician in the State of California and does business in the
County of Contra Costaat the facility owned and operated by KAISER at 1425
South Main Street, Walnut Creek, California 94596. Defendant DAVID SAM GEE is
referred to héré\lﬁ' as “GEE”.
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\

\ &/ /.
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4. Defendant CHARLES WALTER BOUCH is an individual who upon information

and belief is licensed as a physician in the State of California and does business in
the County of Contra Costa at the facility owned and operated by KAISER at 1425

South Main Street, Walnut Creek, California 94596. Defendant CHARLES WALTER
BOUCH is referred to herein as “BOUCH”.

COMPLAINT FOR DAMAGES 2




10

11

12

13

14

15

16

course of conduct herein alleged; that defendant KAISER knew that said

||employees were unfit and yet recklessly employed or contracted with them; that

said employees were acting in a professional capacity and within the course and

5. Defendant CHRISTOPHER JOHN FORREST is an individual who upon
information and belief is licensed as a physician in the State of California and does
business in the County of Contra Costa at the facility owned and operated by
KAISER at 1425 South Main Street, Walnut Creek, California 94596. Defendant
CHRISTOPHER JOHN FORREST is referred to herein as “FORREST”.

6. Defendant JAMIE A. JACKSON is an individual who upon if¥formation and belief
is licensed as a physician in the State of California and does business in the County
of Contra Costa at the facility owned and operated by-KAISER at 1425 South Main
Street, Walnut Creek, California 94596. DefendantJAMIE A. JACKSON is referred
to herein as “JACKSON".

7. Defendant LYNNETTE ANNE WGLLEMAIN is an individual who upon
information and belief is a nursépractitioner employed by Defendant KAISER at
the facility owned and opeyag\ed by KAISER at 1425 South Main Street, Walnut
Creek, California 94596(Dpfendant LYNNETTE ANNE WULLEMAIN is referred to
herein as WULLEMA{N"

8. Plainti Sg%;%}ant of the true identities of DOES 1 to 100 but he is informed
and believes/gnd thereon alleges that defendant KAISER and DOES 1 to 100 at all
times herein mentioned, directed and ratified the acts of their employees and

agents GEE; BOUCH; FORREST; JACKSON and WULLEMAIN in committing the

COMPLAINT FOR DAMAGES 3




1 [|scope of their employment in committing the acts herein alleged; and that
defendant KAISER and its management approved and ratified the actions of said
4 ||employees in committing the acts herein alleged.

9. All defendants collectively, including GEE; BOUCH; FORREST; JACKSON;

(s3]

: WULLEMAIN; and DOES 1-100 are referred to herein as "DEFENDANTS".

: JURISDICTION AND VENUE

A
*% 1110. This Honorable Court has jurisdiction by the Wirtue that all Defendants
11 '

& conduct business in the State of California, County of Contra Costa and the injuries

&

13 ||that were sustained and complained gf lierein by the Plaintiff occurred in the

14 S\ &
State of California, County of Contra Costa.
15 5
o FACTS{ACQ'@MON TO ALL CAUSES OF ACTION
13 —~ \\ - 7’/\,’”\'
11. On or about Fébruary 10th, 2013 Plaintiff was admitted to KAISER's
19 NI

N\
20 ||Emergency Rooni unit. He was treated for "chest pain” and He was sedated for
comfort@ore hospitalization, he lived at his own home, drove his own vehicle,
s and performed his own activities of daily living and functioned independent of

others. Upon hospitalization, he was misdiagnosed and released on or about

February 14th, 2013.

COMPLAINT FOR DAMAGES 4




1 ||12. On or about February 18th, 2013 Plaintiff returned back to KAISER

complaining of more severe chest pain as well as severe pain in his right leg.
| . ||Again, Plaintiff was hospitalized for one day and released. Plaintiff was advised to
relax and not apply pressure to his right leg. Once again, Plaintiff was

misdiagnosed.

8 ||13. During the period between February10th, 2013 and Nevémber 2013 Plaintiff

made several visits to KAISER and regularly complaipédiof Leg pain in right leg;
10

11 ||Leg tenderness in right leg; Swelling (edema) of rightleg; Increased warmth in

12 llright leg; and Changes in skin color (redn§§’$-§fh right leg.
13 : ~\§/ >
i 14. During the period between Febrﬂai%’lﬂth, 2013 and November 2013 Plaintiff

15 |lwas under the care and control Q’fsr}fﬂ Defendants.

*° {115. On or about Novemberﬁbﬁ Plalntlff became disabled and unable to perform

17
1 |{his daily activities aqd?b@ﬁ( duties. Defendants advised Plaintiff that he maybe

required to unc@; amputation procedure of his right leg.

16. On or@@ November 20th, 2013, Plaintiff got admitted to Bay Area Surgical

Specialists seeking second opinion. Upon medical examination and evaluation,

Plaintiff was diagnosed of having Blood Clot in his right leg and that the delay in
|diagnosis is the direct cause to his current disability.

On or about November 20th, 2013, Bay Area Surgical Specialists operated on

INT FOR DAMAGES 5
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Plaintiff to save the amputation of his right leg and they successfully done so,
however, it was to late to reverse the disability the Plaintiff has suffered and

continue to suffer as result to his late diagnosis.

FIRST CAUSE OF ACTION
MEDICAL MALPRACTICE

18. PLAINTIFF re-alleges and incorporates by reference the affegations contained
in Paragraphs I through 17.

19. Defendants, KAISER PERMANENTE WALNUT, CREEK MEDICAL CENTER INC;
DAVID SAM GEE, MD; CHARLES WALTER BOYUCH, MD; CHRISTOPHER JOHN
FORREST, MD; JAMIE A. JACKSON, MD;; EYNNETTE ANNE WULLEMAIN, NURSE
PRACTITIONER; AND DOES 1 THROU:GH 100, and each of them, undertook the
care and treatment of the Plaiﬂt?f;fand rendered professional services in the

diagnosis, care and treatment of the Plaintiff beginning in or about February 10th,

7~ \\—/

2013, and continu;ifng thereafter.
RN H

20. At the datea\'(d time aforesaid, the Defendants, and each of them, failed to

7 \\ ))
/,j:-/ oY

G
exercise Mroper degree of knowledge and skill and so negligently, carelessly,
recklessly, wantonly, and unlawfully treated, provided care, monitoring,
examination, and other professional services in that, among other things, they

failed to adequately and properly diagnose and treat Plaintiff, causing Plaintiff to

COMPLAINT FOR DAMAGES 6
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suffer major physical injuries to his right leg and disability. Notices pursuant to
California Code of Civil Procedure Section 364 were served on Defendants.

21. By reason of the foregoing, Plaintiff has been required to employ the services
of hospitals, physicians, surgeons, nurses and other professional services, and
Plaintiff has been compelled to incur expenses and ambulance service, medicines,
x-rays, and other medical supplies and services. Plaintiffisinformed and believes,
and thereon alleges, that further services of said nature will be required by
Plaintiff in an amount to be shown according to proof.

22. At the time of the injury, as aforesaid, Rlaiftiff was regularly and gainfully
employed. By reason of the foregoing Piaintiff has been unable to engage in his
employment for a time subsequértito said incident, and Plaintiff is informed and
believes, and upon such infoermation and belief, alleges that he will be unable to
work in his said employment for an indefinite period in the future, all to Plaintiff’s

damage in an arhount to be shown according to proof.

@r SECOND CAUSE OF ACTION
WILLFUL MISCONDUCT

23. PLAINTIFF re-alleges and incorporates by reference the allegations contained
in Paragraphs I through 22 herein above as fully set forth.

24. During the period of their care of Plaintiff, each of the DEFENDANTS knew

COMPLAINT FOR DAMAGES 7
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or should have known the perils posed to Plaintiff for their failures to comply
with their duties of care to provide care which a reasonably prudent hospital
operator, physician, social worker, ethicist, bioethics director, or other health care
provider or administrator would use.

25. During the period of their care of Plaintiff, each of the DEFENDANTS knew
or should have known that the perils posed by their failure'to comply with their
standards of care to provide care which a reasonablyprudent hospital operator,
physician, social worker, ethicist, bioethics directot, or other health care provider
or administrator would use, exposed Plaintiff to the high probability of his
injuries and causing him disability:.

26. During the period of their, café of Plaintiff, each of the DEFENDANTS
knowingly disregarded thé ‘a\f!o.fesaid perils and high probability of injury and
causing disability to 'Pléi.hfiff, and in doing so failed to comply with their duties

o~

under the sta;n@arﬂs of care as set forth above. Certain of their willful misconduct
‘\ ))

and failures-include:

a) Failure to implement or apply more advanced procedure in the diagnosis
and care of the Plaintiff, Plaintiff is informed and believes and thereon
alleges that Defendants, and each of them, wrongly believed that Plaintiff’s
insurance policy would not cover part or all of the cost, therefore, refused to
provide Plaintiff adequate care.

b) Defendant, nurse LYNNETTE ANNE WULLEMAIN engaged in a conduct that

~ COMPLAINT FOR DAMAGES 8
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Amounted to making disparaging remarks about the Plaintiff and her
conduct was ratified’ approved and excused by all other Defendants.

27. By virtue of the foresaid, DEFENDANTS have acted in conscious disregard of
the probability of Plaintiff's undesired and unauthorized injury and disability, and
because Plaintiff was helpless to safeguard himself due to Defendants’
concealment of information, DEFENDANTS' failure and refusalto communicate
with PLAINTIFF, seek his consult into his health care, was despicable and it
subjected Plaintiff to cruel and unjust hardship iprco@scious disregard of his
rights and safety. By virtue of the foresaid, DEFENDANTS have each acted with
recklessness, oppression, and malice, apgdtheir acts and omissions were
despicable. By virtue of the foresaid, punitive damages should be assessed against

DEFENDANTS and each of théns) in a sum according to proof at trial.

_(CTHIRD CAUSE OF ACTION
‘ NEGLIGENCE

28. Plaintiff realleges and incorporates by reference the allegations contained

in Paragr’j:;;/;l;;?i) through 27 herein above.

29. Plaintiff was a patient of KAISER from February 10, 2013 until his November
2013. During this period, Plaintiff was under the care of DEFENDANTS who acted
as his "primary care physicians.”

30. By virtue of the foresaid, DEFENDANTS owed a duty of ordinary care to

COMPLAINT FOR DAMAGES 9
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Plaintiff, to use the degree of care and skill that a reasonable prudent person
would use. In this case physician DEFENDANTS failed to use that degree of care
that a reasonably prudent physician would owe given his or her knowledge,
training, expertise, and skKill.

31. DEFENDANTS breached the aforesaid duties of care as outlined herein above,
32. As a direct and legal result of the foresaid, Plaintiff sustdined injuries and a
disability. As a further direct and legal result of the forésaid, Plaintiff sustained

lost income and other damages in a sum according to proof at trial.

THIRD CAUSE ©F ACTION
FRAUDLENT CONCEALMENT

33. Plaintiff re-alleges and incorpgrates by reference the allegations contained
in Paragraphs 1 through 32 herein above as if fully set forth herein.

34. DEFENDANTS and &ach of them had the duty to disclose all facts to Plaintiff
by virtue of their fiduciary relationship to Plaintiff as a healthcare

provider/ patlent, and by virtue of the fact that without disclosure all the facts to
PLAINTIFF, DEFENDANTS could not obtain the necessary informed consent from
the Plaintiff for his treatment, and thus were not legally authorized to mislead

Plaintiff with his diagnosis and treatment.

35. None of the facts were disclosed to PLAINTIFF, and they remained concealed

COMPLAINT FOR DAMAGES 10
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from the PLAINTIFF until approximately November 20, 2013, when PLAINTIFF
discovered it through Bay Area Surgical Specialists, who subsequently obtained
the medical records for his treatment.

36. All DEFENDANTS, and each of them individually and collectively, had the duty
to disclose these facts to PLAINTIFF as Plaintiff's joint agent for health care. Each
had the opportunity to do so. All DEFENDANTS, and each‘of-them, failed to do so.
37. The failure to make the said disclosures was the/girect cause to Plaintiff
injuries and disability. Had Defendants released tire facts in timely fashion, would
have prevented Plaintiff's injuries and disability. But DEFENDANTS failed to do
even that and it was the result of a business practice by DEFENDANTS established
as part of a larger pattern to endcostly treatment of patients as soon as possible
and ensure maximum profi:fé %or KAISER and its employees who share in the
profits. To DEFENP\A\NTS, the sooner PLAINTIFF”S treatment was complete, the
sooner theycoy}d end his costly medical treatment, move him out from KAISER
and repla(\:\g\‘ﬁ;i"rn with a more profitable patient. As a result, DEFENDANTS
disregarded PLAINTIFF”S demands and PLAINTIFF"S rights for further treatment
because it was, personally, more profitable for them to do so. This profit-motive

cannot be understated in this matter.

38. PLAINTIFF relied on the assumed good faith of DEFENDANTS, and as a direct

COMPLAINT FOR DAMAGES 11
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and proximate result of said reliance, PLAINTIFF failed to receive proper care and
treatment. He also, failed to provide informed consent to to make his health

care decisions. As a direct and legal result, DECEDENT suffered injuries and
disability.

39. By virtue of the foresaid, DEFENDANTS and each of them have acted with
fraud and an award of general damages for PLAINTIFF”$pain and suffering under
the provisions of Welf. & Inst. Code §15657, and agassessment of punitive
damages in a sum according to proof at trial, is justified and appropriate. In
addition, DEFENDANTS acted despicab'l)/; and with recklessness, oppression, and

NN\ </

malice, and punitive damages should be assessed for that reason.

FOURTH CAUSE OF ACTION
_(C)CONSTRUCTIVE FRAUD

NONT
40. Plaintiff inco{\;ﬁioiii%ﬁ%s all paragraphs of this Complaint as if fully set forth
herein an f@%valleges:
41. By virtue of their "healthcare provider/patient relationship” with PLAINTIFF,
DEFENDANTS and each of them owed a fiduciary duty to PLAINTIFF to disclose
the facts set forth herein above.

42. DEFENDANTS intentionally breached the aforesaid fiduciary duty to disclose

the information to PLAINTIFF. Said breaches were financially motivated and

COMPLAINT FOR DAMAGES 12
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intentional, and directly and legally resulted in PLAINTIFF"S severe injuries and
current disability.

43. By virtue of the foresaid, DEFENDANTS and each of them have acted with
fraud and an award of general damages for PLAINTIFF"S pain and suffering under
the provisions of Welf. & Inst. Code § 15657, and as assessment of punitive
damages in a sum according to proof at trial, is justified and-appropriate. In
addition, DEFENDANTS acted despicably and with recklessness, oppression, and

malice, and punitive damages should be assessed-for that reason.

FIFTH CAUSE OF ACTION

BREACH OF FIDUCIARY DUTY
44. PLAINTIFF hereby re-alleges and incorporates by reference the allegations
contained in Paragraphs.I through 43 herein above as if fully set forth
.45. By virtue of:their "healthcare provider/patient” relationship, DEFENDANTS
had a flduélaryduty to PLAINTIFF to act with the utmost good faith and in his
best interests.
46. DEFENDANTS breached their fiduciary duty to PLAINTIFF in the ways set
forth herein above.

47. By virtue of the foresaid, DEFENDANTS acted recklessly, oppressively, and

COMPLAINT FOR DAMAGES 13
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intentionally in breach of their duties as healthcare providers.

48. As a direct and legal result of the foresaid, PLAINTIFF was injured and
sustained disability.

49, By virtue of the foresaid, DEFENDANTS acted despicably and with

recklessness, oppression, and malice, and punitive damages should be assessed

for that reason.

SIXTH CAUSE OF ACTION
FRAUD-FALSE PRGMISE

50. PLAINTIFF hereby re-alleges and incorporates by reference the allegations
contained in Paragraphs 1 through 43 herein above as if fully set forth.

51. KAISER and all other DEFENDANTS made the fraudulent false promise to
PLAINTIFF that the paj,n;‘inT)his right leg is due to exhaustion and that his recovery
is at sight with mmﬁale{"elaxatlon

52. This p{(@?{@was material to PLAINTIFF in handling his health care decisions
)

N—/

and treatment. KAISER and all other DEFENDANTS never intended that the
promise they communicated with PLAINTIFF to be real before he suffered severe
injuries and disability. PLAINTIFF was never made aware of the extent of the true

nature of his health treatment options or given the opportunity to discuss his

COMPLAINT FOR DAMAGES 14




Wa& he was expressly promised he would be by KAISER and other
| 3 KASER and all other DEFENDANTS never intended to perform their promised

1 st when they made it. They intended instead that PLAINTIFF rely on the
I promnise, leave KAISER, and not question any treatment pla@/er or
<
heriise communicate with DEFENDANTS. PLAINT@Iied on their promise

W s detwriment until he was diagnosed subse by the Bay Area Surgical

e

Spealists, who succeeded in saving his leé@m amputation.
34 As 3 direct and legal result of thg@going, PLAINTIFF suffered injuries and

N disziliny. @

*. . By wirtwe of the foresai SER and all other DEFENDANTS acted with fraud

and am yward of g@@amages for PLAINTIFF'S pain and suffering under the
|| provisions d@%& Inst. Code §15657, and as assessment of punitive damages

I a.,l...,..-

LSRR and all other DEFENDANTS acted despicably and with recklessness,

to proof at trial, is justified and appropriate. In addition,

wssion, and malice, and punitive damages should be assessed for that reason.

FOR DAMAGES 15




PRAYER

i WHEREFORE, PLAINTIFF prays for judgment against DEFENDANTS as follows:

1. For general and special damages according to proof.
2. For punitive damages according to proof.
7 3. For the loss of the care, comfort, and society of PLAINTIFF. @

8 4. For attorneys fees, unilaterally to PLAINTIFF. O\Q

9 iy /
5. For costs of suit, including expert costs. &
10 @
6. For such other and further relief as the court deem and proper.
1e;
4

DATED: February 5, 2014

~ COMPLAINT FOR DAMAGES 16
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VERIFICATION

I, JAMES A. MCCOY, am the Plaintiff in the above-entitled action. I have drafted
and read the foregoing Complaint and know the contents thereof. The same is true
of my own knowledge, except as to those matters, which are therein alleged on
information and belief, and as to those matters, I believe it to be true.

I declare under penalty of perjury that the foregoing is true and correct and that
this declaration was executed at Hayward, California.

DATED: February 5th, 2013




