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LAW OFFICES OF CRAIG F, CASTLE

CRAIG F. CASTLE, ESQ., State Bar No. 119565
1902 Wright Place, 2d Floor
Carlsbad, California 92008

(760) 727-3097

Attorneys for Plajntiffs,

KATHLEEN MENDEZ and FRANK MENDEZ

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN DIEGO

KATHLEEN MENDEZ and

FRANK MENDEZ,

Plaintiffs, -

Vs,

KAISER FOUNDATION HEALTH
RLAN, INC,, KAISER PERMANENTE,
and DOES | through 30,

Inclusive,

Defendants.
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Plaintiffs, KATHLEEN MENDEZ and FRANK MENDEZ, for causes of action
against the Defe.r;danls; and céc_h of them, compiains and.alleges as follows:

1. Plaintiffs are informed and believe, and thereon allege, that at al] times herein
mentioned Defendagts, KAISER FOUNDATION HEALTH PLAN, INC,, KAISER

PERMANENTE and DOES 1 - 25, Inclugive, were state-licensed hospitals and medical
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facilities and/or operational entitjes operating in the County of San Diego, and in the State of
California. Plaintiffs further allege, aceording to his information and belief, that said
Defendants, were and are California Corporations and further that these Defendants, along
with their doctor, nﬁrse and medical provider employees, DOES 26-50, Inclusive are now,
and at all times herein mentioned were, individuals, eorporations, partnerships and/or other
manner of business entities duly organized, licensed and qualified to conductbusiness in the
State of California, and within the jurisdiction of the above-referenced Court.

2. Defendants, KAISER FQUNDATION HEALTH PEAN, INC,, KAISER
PERMANENTE, and DOES 1 through 25, Inclusive, arg vicariously liable for the licensed
medical doctors, nursgs and other medical professionale-whom théy employed at all pertinent
times hereto, and who either _a,cteld individually/op were employees, agents, servants and/or
owners or joint venturers of such defendants. At all times pertiqnent. hereto, the events
and circumstances éiving rise to this.action occurred in the County of San Diego, and within
the jurisdiction of the a‘bove-(:aptionec,l Court,

3. Defendants, DOES 50-75 were and ars manufacturers, assemblers, producers,
distributors, suppliers, s‘ellers and/or adyertisers of certain drug_s; products, medical devices,
diagnostics, tools Qi‘ implements utilized by the doctor and hospital defendants in this case tg
treat, evaluate and perform treatment on Plaintiff, KATHLEEN MENDEZ, as more
particularly described hereinafter, Plaintiff is eurrently unaware of the facts or circumstances
giving dsefo liability to Defendants, ROES 5075, und is also unaware of the names,
identities or capacities of any such Defendants, but Plaintiff will amend this complaint to set
forth such facts, cir;umstances, and the identities and capacif_ies of suc;h defendants, once
ascertained,
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4. Plaintiff is presently uncertain of the true statuses and capacities of the medical
doctors, providers and facilities referred to, whether individual, cdrpor‘ate, partnership or
otherwise. Plaintiff will seek to amend this complaint to state the true capacities and
statuses, when ascertained. | '

5, That the true names and capacities of DQES 1 }hfough 100, ,in_élusivc, whether
individual, corporate, associate or otherwise are unknown to Plaintiff: ﬁt this time, and/or
the circumstances g’iving rise to liability of DOES 1 through 100 areot known at this time,
and when Plainfiff ascertains the true names and capacities and orthe circumstances giving
rise to liability of said Defendants, and each of them, Plaintiff will ask leave of Court to
amend this complaint by setting forth same. Plaintiff is informed and believes, and thereon
alleges, that each of the fictitiously named-Defendants is negligently responsible in some
manger for the pccurrcnces. herein alleged, and that Plaintiff*s injuries as herein referred-to
were proximately caused by the negligence hereinafter alleged,

6. That at all times hereiﬁ mentioned the Defendants, and each of them, were agents,
servants, and employees of each of the other, acting within the course and scope of said
agency and employment, |

7. At all times pertinent hereto, Plaintiffs, KATHLEEN MENDEZ and FRANK
MENDEZ, were rcs;idents of the City of Vista, County of San Diego, State of California.

8. Beginning prior to including up to about May, 2015 and continuing to the
present, Plaintiff, KATHLEEN MENDEZ, consulted and empl'oyed and thereafter
continued to consult and employ Defendants, KAISER FOUNDATION HEALTH PLAN,

INC., KAISER PERMANENTE, and DOES 1-50, for medical consultation and treatrnent,
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At that time Defendants, and each of them, undertook to provide Plaiﬁtiff, KATHLEEN
MENDEZ, with such ﬁére and attendance as Plaintiff might require. Pursuant to this
employment, wﬁich Defendaﬁts and each of them accepted, Defendants rendered
pquessic;lal services in .t_he diagnosis, treatment, surgery and care of Plaintiff’s body, health
and condition,

9, Begin,_ninig on or around May, 2015, and continuing thereafter to the/present,
while Plaintiff, KATHLEEN MENDEZ was a patlent of Defendants, KAISER
FOUNDATION HEALTH PLAN, INC,, KAISER PERMANENTE, and DOES 1-50;
Defcndants; and each of them, negligently and carelessly diégnosed, treatéd, maintained,
cared for, supervised and attended to Plaintiff, KATHLEEN M_ENDEZ, during the course of
her treatment, evaluation and care with Defendgats, by including, but not Jimited to, the
following acts: .

(a) mi.sdiagnosi'ng. mistreating and mismanaging Plaintiffs‘ medica) care and

treatment with Defendants;negligently evaluating, diagnosing, treating and attending to

- Plaintiff relative to hermedicai condition and illness including but not limited to

management of her renal celmcer conditlon ultimately characterized at the ultimate time of
surgery-on orabout 05/09/2017 as “8,3 x 7.5 x 7.0 clear cel] renal _ca_rcinorﬁa, grade 111, with
tumor necrosis, Grade IV, positi\;e for metastatic renal cell cﬁrcinoma; and the effects and
consequences pertaining thereto.”

(b) despite Plainti;"f, KATHLEEN MENDEZ, having been a member of Kaiser
Foundation Health I-?Ian, Inc., and Kaiser Permanente, who treated as a patient at the
Local Kaiser H@.spital and Cli‘nic Facilities for many years, and continuously s until the
present time; Plaintiff did not receive g d_eﬁﬁitive diagnosis of her aforementioned renal
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cancer until on or about the date of 05/09/17 at which time she underwent surgery for
removal of the malignant tumor, and to her affected kidney; however, |

(¢) it was not until shortly before the time of the surgery, i.e., on (;r about 02/22/17,
that Plaintiff, KAmLEEN MENDEZ, first learned that a CT SCAN had been performed by
Kaiser doctors and/or 'radiologi,sts nearly two years earlier-- on 05/29/15—which CT SCAN
demonstrated a 4-5 -cm right renal mass, described as “concerning for malignaficy™;

(d) the deﬁﬁitiVe di,agnos.is of the malignant tumor, i.e., clear cell(renal ca;cinoma, grade
[Il—which had by this time had significantly metastasized, wagnotrendered and
communicated to Plaintiff until the date of surgery, on 05/69/2017.

(e) beginning from the time that the CT SCAN ‘was performed onI05/29/201 S5—{[which
was ordered by Plaintiff’s Kaiser doctors in thefirst instance in order to assess a bowel
obstruction.condition]; Defendants, KAISER FOUNDATION HEALTH PLAN, INC.,
KAISER PERMANENTE, and DOES T through 50, and each of them, through their
doctors and employegs; knew, or'should have known, that the renal .méss represented a
potentially dangeroﬁs iﬁcdical condition, which should have been assessed, evaluated,
freated, and the Tact of which should have been (but was not) promptly commun_icéted to
Plaintiff, KATHLEEN MENDEZ, as the patient; |

(f) had the renal tumor been treated and eradicated within the first 6 months post-
2015 CT-SCAN, Plaintiff is informed and believes that her chénce of remission and fora
cure would have, to a substantjal likelihood, been greater than 90%. Conve;'sely, the fact of
the significant enlargement and metastasis of the renal tumor to 8.3 x 7.5 x 7.0 as of the
time of its excisiop, has consequently resulted in Kathleen Mendez's post-surgical Prognosis
as being having less than 1 &car of survival;
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(f) subsequent to Plaintiff’s surgery in May, 2017; Plaintiff was administered a
regime of chemotherapy treatment by Defendants, Howe\./er, as a result of such
chemotherapy treatment, Plaintiff was further injured in her body, health and strength, and
she suffered from cbmplications_ from the chemotherapy treatment, which continue to the
present time, and for which treatment continues. Such further medical care provided by
Defendants resulted in Plaintiff, KATHLEEN MENDEZ, being hospitalized fopprotracted
treatment and care, which continues to the present, | |

10. From and after the time of their employment, Defendants, KAISER
FOUNDATION HEALTH PLAN, INC,, KAISER PERMANENTE, and DOES 1 through
50, and each of t_hem, so negligently failed to exercise the proper degree of knowledge and
skill in examining, di agnosing, treating, and dariog for Plaintlff, KATHLEEN MENDEZ,
that Plaintiff was caused to suffer thereby sustained the injuries and damages herein alleged.

11. As a proximate result ¢f the negligence of Defendants, and each of them,
Plaintiff, KATHLEEN MENDEZ, was hurt and injured in her health, strength and
activity, sustaining dnjury to her body and shock to her nervous system and ‘person, all of
which injuries havecaused, and continue to cause, Plaintiff great fnen’éal, physical and
nervous pain.and éuffering. Plaintiff, KATHLEEN MENDEZ, is infor';ned and believes
and thereon alleges that such injuries will result in some pen_naneﬁ disability to her. Asa
result of such injurii:s; Plaintiff has suffered general damages.

12. As a'_furthcr proximat_e result of the negligemg of ljefendants, and ;e_ach of them,
Plaintiff has been required to expend money and incur obligations, and will continue to
expend money and incyr obligations, for medical services, x-rays, drugs, and sundries
reasonably required in the treatment and relief of the injuries herein aliegcd.
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13. As a further proximate result of the negligence of Defendants, and each of them,
Plaintiff was prevented froin attending to her usual occupation and was damaged in an
amount not yet ascertained. Plaintiff will seek to amend this complaint at such time as the
precise amount of his loss of income is ascertained,

14, Plaintiff has remained under the care of her physicians and medical providers,
until the present time; and Plaintiff did not reasonably discover the specific nature and exten
of the acts constituting Defgndants’ and each of their negligence, gr the cause of his injury
until the time of her surge_ry'on or about 05/09/17, and thefeafter, apon rcc_:eiving
chemotherapy treatment in March 2018, for which Plaintiff under went a protracted
hospitalization for injuries to her body and infection, that her Condltlon was sufficiently
assessed and deemed to be irremediable;and-after she had continued to suffer pain and
debilitating after-affects notwithstanding her surgery and revision procedures, and the
representations of the ID_efen_dants, of their omissions, as her treating doctors and health care
providers, that the measures ad treatment she was being afforded in the m,eaﬁtirne were
sufficient to address her renal condition and would be efficacious to address her medical
issues and state'of health,

15. Prior to ﬁling the above-captioned complaint, and from on olr about 04/16/2018
to 05/08/18; Plaintiffs presented to Defendants Notices of Intent to Commence Action for
the injuries, disability, losses and damages suffered and incm,ed by them in compliance with
the requirements of Section 364 of the Code of Civil Procedure.

SECOND CAUSE OF ACTION:

'_ (Cen_eral Negligence ~ Against All Defendants)
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16. Pllaintiff realleges and incorporates by reference paragraphs 1 through 15, above
as though fully set forth hereat. |

17. That at all ﬁertinent times, Defendants owned, operated, controlled and/or
utilized certain busiﬁe_ss praperty. and premises known and referred to as Kaiser Zion
Medical Center, and Kaiser Outpatient Medical facility, located in San Dfeg_o County,
California. At all pertinent times, Plaintiff, KATHLEEN MENDEZ, \a;as and-ias been
lawtully present as a member patient to undergo treatment and surgeries previously agreed
to between the pmies at the aforementioned location, On the aforemeﬁtioned dates and time
period, at Defer;dants, and each of them, did so negligently, willfully, wantonly and
unlawfully own, operate, manufacture, distribute, maintain, control, supervise, and entrust
their property, equi;_:ment, products, instrumefitalities, employees, contractors and associates,
and/or recommend and utilize the defective products and instrumentalities solci, distributed
and/or provided by certain third parties whose identities, capacities and culpabilities are
currently unknown and subject tc; further discovery, so that asa pfoxirhate result thereof
Plaintiff’s health, Body and person were injured and compromised due to the failure of
Defendants to properly and competently perform services and discharée each of their duties
of care/td Plaintiff felétive to their contracted for services, products, equipment and
instrumentalities, thereby causing Plaintiff’s injuries and damages as set forth hereat.

18. As a direct result of Defendants failure to pcrform Plaintiff, KATHLEEN
MENDEZ, has sustained actual damages, as aforementioned, as a direct consequence of
Defendant’s breach. |

19. As a further proximate result of the negligence of the Defendants, and each of
them, Plaintiff, FRANK MENDEZ, has sustained damages in that he has suffered and
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incurred the loss of support and services, love, companionship, society, affection, sexual
relations and solace of his wife énd spoulse, KATHLEEN MENDEZ.
WHEREFORE, Plaintiffs pray judgment as follows:

1. For general damages for pain, suffering, mentai anguish, emotional distress and
loss of consort,‘ium according to proof;

2, For the reasonable value of Plaintiff’s medical and héspita_l ;:are andattention
required and which will be required in the future;

3. For the reasonable value of loss of earnings and diminjshed earning capacity;

4. For prejudgment interest as prescribed by law; .

5. For costs of suit and for such other and furtheryelief as tﬁg Court may deem just
and proper,

6. For sucﬂ other and further reliefas the Court may deem proper.

DATED: JULY 31;2018 AW OFFICES OF CRAIG F. CASTLE

" CRAIGF-EASTLE, ESQ,, Attorneys for

Plaintiffs, KATHLEEN MENDEZ and
FRANK MENDEZ
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