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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CARLY M,, val:&o ﬁ 5 7 ? ﬂ/{7
Plaintiff, COMPLAIN T FOR
VS. BREACH OF THE EMPLOYEE
RETIREMENT INCOME
KAISER FOUNDATION HEALTH SECURITY ACT OF 1974;
PLAN, INC,, ENFORCEMENT AND
CLARIFICATION OF RIGHTS;
PREJUDGMENT AND
POSTJUDGMENT INTEREST;

Udiid

PENALTIES; ATTORNEYS’ FEES

Defendant. AND COSTS

Plaintiff CARLY M. herein sets forth the allegations of his Complaint against

Defendant KAISER FOUNDATION HEALTH PLAN, INC.
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PRELIMINARY ALLEGATIONS
1. “Jurisdiction” - This action is brought under 29 U.S.C. §§ 1132(a), (e),

(f) and (g) of the Employee Retirement Income Security Act of 1974 (hereinafter
“ERISA”) as it involves a claim by Plaintiff for emplo‘yee benefits under an
employee benefit plan regulated and governed under ERISA. Jurisdiction is
predicated under these code sections as well as 28 U.S.C. § 1331 as this action
involves a federal question. This action is brought for the purpose of obtaining
benefits under the terms of an employee benefit plan, enforcing Plaintiff’s rights
under the terms of an employee benefit plan, and to clarify Plaintiff’s rights to future
benefits under the employee benefit plan. Plaintiff seeks relief, including but not
limited to: payment of benefits, prejudgment and post-judgment interest, and
attorneys’ fees and costs.

2. Plaintiff, CARLY M. is and was at all times relevant, a resident of the
City of Chatsworth, California.

3. Plaintiff was at all times relevant a covered participant under a small
group plan issued by defendant KAISER FOUNDATION HEALTH PLAN, INC.
(“Kaiser” or “the Plan”), an employee welfare benefit plan regulated by ERISA.

4, Plaintiff is informed and believes that the Plan is authorized to transact
and transacting business in this judicial district, the Central District of California,
and can be found in the Central District of California.

5. The claims at issue herein were specifically administered in this
judicial district. Thus, venue is proper in this judicial district pursuant to 29 U.S.C.

§ 1132(e)(2) (special venue rules applicable to ERISA actions).
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FIRST CAUSE OF ACTION
FOR DENIAL OF BENEFITS

6.  Plaintiff incorporates by reference paragraphs 1 through 5 as though
fully set forth herein.

7. Plaintiff suffers from major depression and panic disorder, severe
mental illnesses under the California Mental Health Parity Act, as well as binge
eating disorder, anxiety disorder, and mood disorder.

8. Plaintiff has a long history of being denied proper treatment for her
mental illnesses by defendant. In 2005, at age 14, she was referred to Weight
Watchers by her pediatrician and seen by a social worker at the Kaiser Teen Clinic.

9. In 2006, the social worker referred Plaintiff for an evaluation. Plaintiff
was diagnosed with major depression and EDNOS. Plaintiff was placed in the
Kaiser Eating Disorders program.

10. In January 2007, Plaintiff’s parents met with the Eating Disorders team
and were told that the team recommended hospitalizing Plaintiff at BHC Alhambra.
Because Plaintiff was still in high school, and the program did not focus on binge
eating disorder, Plaintiff decided to stay in the outpatient program.

11. Plaintiff was unable to get regular appointments with a therapist at
Kaiser. She therefore saw Adriana Westby Trent, PhD and paid out of pocket from
2007 through 2010.

12.  In June of 2010, Plaintiff asked Kaiser for a referral to the day program
at Bella Vita. She reported that a normal binge was 44 chicken wings and two fast
food meals. She was told said that “wasn’t too bad.” Eventually, Kaiser approved
the referral. Plaintiff was in the program for four weeks. She could not control her
eating when she was not in the program. She asked what the higher level of care
would be. Plaintiff was told that residential treatment wguld be the higher level of
care, but that her plan did not cover that level of care} so inpatient hospitalization

was her only option.
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13.  In July 22, 2010, Plaintiff was admitted to BHC Alhambra for two
weeks and six days. She was discharged with only one day’s notice an before she
was ready to leave. She was told that she was being discharged because she was not
underweight.

14.  In August of 2010, Plaintiff returned to the Bella Vita day program, but
the treatment was not intensive enough to control her behaviors. She was referred
back to BHC Alhambra’s partial hospitalization program. She remained in that
program until December 10, 2010, when it was recommended that she attend the
two-day a week Eating Disorders program at Sunset Kaiser.

15. In December 2010, Plaintiff had an intake interview for the two-day a
week Eating Disorders program. Over two months later, Plaintiff was told she could
start the program that week, and Plaintiff was scheduled to meet with a psychiatrist.
However, by the time Plaintiff returned home, she had a message from Kaiser
saying that Plaintiff was no longer eligible for the program because the team was
unsure of her commitment, and that Plaintiff had to prove her commitment by
attending the emotional overeaters group ten times, at which time she would be re-
evaluated.

16.  Plaintiff met with Kaiser representatives to see if Plaintiff could attend
the full day program for depression. The representatives pointed out two times
where Plaintiff had set backs in the BHC program as reasons to question Plaintiff’s
“commitment.”

17.  On February 23, 2011, Plaintiff had an anxiety attack at the Kaiser
Sunset office. Her mother took her to Urgent Care, where she was told to take an
Ativan.

18. In January 2011, Plaintiff started seeing Jaclyn\Bauer, Ph.D. as a
private patient because Plaintiff could not get proper treatment from Kaiser.

19.  On August 15, 2011, Dr. Bauer called Plaintiff’s father to take Plaintiff

to the emergency room because she was suicidall” On-August 16, 2011, Plaintiff was
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admitted to the Mental Health Unit at Kaiser Chinatown on a 72-hour hold. She was
released with an appointment to see a case manager for a referral to BHC Alhambra.
Her case manager convinced the psychiatrist at Kaiser Chinatown to approve the
referral to BHC Alhambra, but the protocol required that her prior psychiatrist make
the referral. The prior psychiatrist stalled, and finally called on August 31, 2011 to
say that he could make the referral but that Plaintiff would have to meet with him on
September 1, 2011.

20. Plaintiff met with the psychiatrist on September 1, 2011 and he referred
her to BHC Alhambra.

21. When she was ready to discharge from BHC Alhambra, Plaintiff
requested a referral to residential treatment. Plaintiff’s treatment team knew that
Plaintiff needed residential level of care. Defendant refused Plaintiff’s request for a
referral to residential treatment.

22. With the help of family and friends, Plaintiff found Avalon Hills
Treatment Center in Logan, Utah. Plaintiff was admitted on October 17, 2011.
Avalon Hills called Defendant and asked for authorization to treat Plaintiff. On
October 19, 2011, Defendant denied the request on the grounds that the treatment is
“not a covered benefit.” Plaintiff appealed the denial. Defendant upheld the denial
on appeal.

23. The California Mental Health Parity Act, California Health & Safety
Code Section 1374.72 and Insurance Code Section 10144.5 (“Mental Health Parity
Act”), requires that a health care service plan or health insurance policy issued,
amended or renewed after July I, 2000, that provides hospital, medical or surgical
coverage shall “provide coverage for the diagnosis and medically necessary
treatment of severe mental illnesses” and that “severe mentalillnesses” include
major depression. Under the Mental Health Parity Act, health ¢care service plans and
insurance policies must provide all medically necessary treatment, including

residential treatment, for members who are suffering-from severe mental illnesses,
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such as major depression. Harlick v. Blue Shield of California, -- F.3d --- (Sth Cir.
2011).

24. In Harlick, the Ninth Circuit Court of Appeal confirmed that the
Mental Health Parity Act requires health care service plans to provide coverage for
residential treatment for severe mental illnesses when such treatment is medically
necessary, notwithstanding the provision in the plan that purports to exclude such
treatment.

25. In Burton v. Blue Shield of California Life & Health Ins. Co., 2012 WL
242841 (C.D. Cal.), the Honorable R. Gary Klausner followed the Harlick decision,
and further held that treatment for co-morbid conditions does not preclude the
requirement that coverage be provided for the severe mental illness. Thus, under the
Mental Health Parity Act (as confirmed by the Harlick and Burton courts), Plaintiff
is entitled to coverage for residential treatment for her major depression, despite any
purported lack of coverage in the plan.

26. Defendant wrongfully denied Plaintiff’s request for a referral to
residential treatment, for authorization and/or claim for benefits, in the following
respects, among others:

(a)  Failure to pay medical benefit payments due to Plaintiff at a time
when Defendant knew, or should have known, that Plaintiff was entitled to those
benefits under the terms of the Plan;

(b) Failure to provide prompt and reasonable explanations of the
bases relied on under the terms of the Plan documents, in relation to the applicable
facts and Plan provisions, for the denial of the claims for medical benefits;

(c) After the claims were denied in whole or in part, failure to
adequately describe to Plaintiff any additional material or information necessary to
perfect the claims along with an explanation of why ¢such” material is or was

necessary; and
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(d) Failure to properly and adequately investigate the merits of the
claims and/or provide alternative courses of treatment.

27. Plaintiff is informed and believes and thereon alleges that Defendant
wrongfully denied the claims for benefits by other acts or omissions of which
Plaintiff is presently unaware, but which may be discovered in this litigation and
which Plaintiff will immediately make Defendant aware of once said acts or
omissions are discovered by Plaintiff.

28. Following the denial of the claims for benefits under the Plan, Plaintiff
exhausted all administrative remedies required under ERISA, and performed all
duties and obligations on her part to be performed.

29. As a proximate result of the denial of medical benefits, Plaintiff has
been damaged in the amount of all of the medical bills incurred for her treatment, in
a total sum to be proven at the time of trial.

30. As a further direct and proximate result of this improper determination
regarding the medical claims, Plaintiff, in pursuing this action, has been required to
incur attorneys’ costs and fees. Pursuant to 29 U.S.C. § 1132(g)(1), Plaintiff is
entitled to have such fees and costs paid by Defendant.

31. Due to the wrongful conduct of Defendant, Plaintiff is entitled to
enforce her rights under the terms of the Plan and to clarify her rights to future

benefits under the terms of the Plan.

SECOND CAUSE OF ACTION AGAINST
FOR EQUITABLE RELIEF

32. Plaintiff refers to and incorporates by reference paragraphs 1 through

31 as though fully set forth herein.
33.  As a direct and proximate result of the failure ofthe Defendant to pay

claims for medical benefits, and the resulting injuriés. and damages sustained by
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Plaintiff as alleged herein, Plaintiff is entitled to and hereby requests that this Court
grant Plaintiff the following relief pursuant to 29 U.S.C. § 1132(a)(1)(B):

(a) Restitution of all past benefits due to Plaintiff, plus prejudgment
and post-judgment interest at the lawful rate;

(b) A mandatory injunction requiring Defendant to immediately
qualify Plaintiff for medical benefits due and owing under the Plan, and;

(¢)  Such other and further relief as the Court deems necessary and

proper to protect the interests of Plaintiff under the Plan.

REQUEST FOR RELIEF

Wherefore, Plaintiff prays for judgment against Defendant as follows:

1. Payment of health insurance benefits due to Plaintiff under the Plan;

2. Pursuant to 29 U.S.C. § 1132(g), payment of all costs and attorneys’ fees
incurred in pursuing this action;

3. Payment of prejudgment and post-judgment interest as allowed for under
ERISA; and

4. For such other and further relief as the Court deems just and proper.

Dated: June 29, 2012 KANTOR & KANTOR LLP

By: /é\zz ?/50’71

Lisa S. Kantor /
Attorneys for Plaintiff,
Carly M.
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Key to Statistical codes relating to Social Security Cases:

Nature of Suit Code  Abbreviation Substantive Statement of Cause of Action

861 HIA All claims for health insurance benefits (Medicare) under Title 18, Part A, of the Social Security Act, as amended.
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863 DIWW All claims filed for widows or widowers insurance benefits based on disability under Title 2 of the Social Security
Act, as amended. (42 U.S.C. 405(g))
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Act, as amended.

865 RSI All claims for retirement (old age) and survivors benefitsundér Title 2 of the Social Security Act, as amended. (42
US.C.(g)
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